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RECOVERY UNDER WORKMEN’S COMPEN- 
SATION ACT BY DEPENDENTS OF 
MINOR EMPLOYE. 





The Supreme Court of New Jersey holds 
that the fact that a minor employe gave his 
weekly wages to his father, and that they 
were devoted to the support of the family 
of which the father was the head, the fam- 
ily; consisting of his parents and brothers 
and sisters under the age of fourteen years, 
was sufficient “to afford a legal basis for 
the finding of the trial court that they were 
actual dependents.” Harvey v. Erie R. Co., 
95 Atl. 124. ’ 

The court says that: “It has been held 
by this court that it is not essential to the 
right of a dependent who seeks to recover 
compensation under the Act that such de- 
pendent should be actually, or entirely, de- 
pendent upon the earnings of the deceased 
for the necessities of life, but it is sufficient 
if it appears that he is a dependent in 
fact.” 

It is to be observed that the minor in this 
case was 18 years of age, and the judgment 
directed to be entered was for 300 weeks at 
so much per week. This would carry the 
compensation over to a time beyond the 
minor’s majority, and then what he would 
pay into the family would be purely volun- 
tary, if he paid anything. 

The theory of workmen’s compensation 
laws, as we gather that theory, is that a 
wage-earner, who is bound to care for his 
family, is either injured, disabled or killed. 
This principle conceivably may be extended 
to include any member of the family other 
than the head, who is bound by duty to that 
head to turn in his earnings to the general 
fund for family support, unless he has been 
emancipated. Even this, however, as it may 
refer rather to release of control than ab- 
solving of duty, might not take away right 





of recovery for his injury or death. Cer- 
tainly, duty to care for him during injury 
or his proper burial in case of death would 
fall on the family and survive emancipation. 

We do not, however, appreciate how, if 
under a system that would give no right to 
recover for anything but services during 
minority, a Workmen’s Compensation Act, 
that displaces such system, would carry re- 
lief beyond the minority period. If the 
former system allows recovery for death of 
a brother, the new law might fairly be con- 
strued to take the place of the old law. 

The court, however, places the right of 
recovery on the fact of dependency, and 
this dependency cannot be presumed to con- 
tinue except during minority of an infant. 
The question, therefore, is suggested wheth- 
er or not a system of law which presupposes 
dependency means casual dependency or de- 
pendency that normally will continue as 
long as the period of compensation extends. 

We observe from the New Jersey Act, 
that recovery may be by a “widow and 
father or mother,” and by “minor or in- 
capacitated brothers or sisters” and 
the measure of recovery is for a 
certain proportion of wages for 300 
weeks. In this case there was sur- 
viving a father and mother and broth- 
ers and sisters, all under the age of 
16 years. There was nothing allowed, so 
far as the father was concerned, but there 
was allowance for the widow and the broth- 
ers and sisters, all minors within the 300 
week period of the future. 

The New Jersey court construed the Act 
liberally, viewing it as intending to give 
relief, at all events, in every case, where 
there was any sentiment of duty or affection 
existing between a deceased employe and 
those the objects of such sentiment and 
in this we agree with the court. 

Another question considered in this case 
was whether misrepresentation by the 
minor in overstating his age precluded de- 
pendents from recovery. It was ruled that 
as the misrepresentations were not shown 
to be the inducing cause for the contract or 
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the cause of his injury, they were not ma- 
terial. 

This ruling also seemed proper, because 

the right of recovery did not depend upon 
the existence of the minority, as the statute 
reads. 
. The Workmen’s Compensation Act of all 
statutes deserves the most liberal treatment 
by courts. One of the prime purposes of 
its enactment by the state was to produce 
an administrative or working system free 
from technical obstructions so that delays 
and litigation should be avoided. ‘The rela- 
tion of employe to others was not to be 
greatly regarded and, if a fair claim to re- 
covery could be spelled out of the Act, it 
should be allowed. This relation was 
deemed largely a collateral matter. The em- 
ployer being made liable generally for the 
employe’s death, it is to be deemed imma- 
terial to whom the recovery is to go. 








NOTES OF IMPORTANT DECISIONS. 





NE EXEAT.—ISSUANCE OF WRIT IN AID 
OF WRIT OF HABEAS CORPUS.—New Jer- 
sey Court of Chancery heid, that in aid of a 
writ of habeas corpus used as a process in 
chancery it could issue writ of ne exeat against 
the respondent. Palmer v. Palmer, 95 Atl. 241. 

The writ of ne exeat was applied for con- 
currently with application for a writ of habeas 
corpus against petitioner’s former wife, who, 
after refusing to obey a decree in a divorce 
suit to allow petitioner access’ to the infant 
child of the parties and departing from the 
state, returned there. 

It is stated that the writ of ne exeat is in the 
nature of equitable bail and ordinarily issues 
on an equitable claim of a pecuniary nature in 
an amount certain, as to secure the payment 
of alimony to a wife, but it seems doubtful 
from decision cited that it could issue to se- 
cure the payment of alimony. Yule v. Yule, 
10 N. J. Eq. 138. At all events there are cases 
holding it may issue in aid of injunction. 
Hayes v. Nillio, 11 Abb. Prac. N. S. (N. Y.) 
1167; Bryson v. Petty, 1 Bland (Md.) 177; 
Williams v. Williams, 3 N. J. Eq. 130. 

This case, as seen, involved the enforcement 


of a marital duty and a decision holding that: 


the order to enforce payment of alimony should 





be denied, would not be conclusive on such a 
subject because this might be regarded as a 
debt, for collection of which only the usual 
remedies might be appropriate. The duty here 
sought to be enforced was not personal, but 
marital, in its nature. The writ was to aid 
habeas corpus as it would aid an injunction 
and more appropriate if the former concerned 
a relative duty and the latter did not. 

The court said: “Assuming that there is no 
precedent for the issuance of a ne exeat to 
keep a parent within this state to answer the 
exigencies of an order for access to a minor 
child by the other parent, no obstacle to the 
jurisdiction of this court is presented, for 
chancery will make a precedent to fit a case, 
novel in incident, which comes within some 
head of equity jurisprudence.” It was there- 
fore ruled that the court could ‘“‘keep the con- 
tunacious defendant within its jurisdiction by 
a writ of ne exeat, so as to compel obedience 
to its order for the father’s access to the in- 
fant child of the parties.” 

The writ of habeas corpus in this case 
seemed nothing more than an incident in the 
case, as conceivably the defendant might have 
been called before the court for her contumacy 
by some other process. Indeed the court might 
have issued an attachment for contempt and no 
writ of ne exeat would have been needed. 





COMMERCE—PICTURE FILMS AS ARTI- 
CLES OF FOREIGN COMMERCE.—The Third 
Circuit Court of Appeals, citing Supreme Court 
cases, holds that an act of Congress forbidding 
deposit in the mails or with any common Car- 
rier for interstate transaction’ or to bring into 
this country from abroad any film or other 
fictional representation of any prize fight, which 
is to be, or may be, used for purposes of pub- 
lic exhibition, is constitutional. Weber v. Freed 
224 Fed. 355. 

This case concerned the bringing to this 
country from the Island of Cuba of moving 
picture films of a prize fight, which were of- 
fered for entry at one of our ports and by 
the collector refused admission. It was claimed 
that thereby the collector was attempting to 
exercise police power belonging to the states. 

The Court cites the Supreme Court as say- 
ing, that: “Whatever difference of opinion, if 
any, may have existed or does exist, concern- 
ing the limitations of the power (of Congress) 
resulting from other provisions of the constitu- 
tion, so far as interstate commerce is concerned, 
it is not to be doubted that from the beginning 
Congress has exercised a plenary power in re- 
spect to the exclusion of merchandise from for- 
eign countries, not alone directly in the en- 


! actment of embargo statutes, but indirectly, as 
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a necessary result of provisions contained in 
tariff legislation. It has also in other than 
tariff legislation exerted a police power over 
foreign commerce by provisions which in and of 
themselves amounted to the assertion of the 
right to exclude merchandise at discretion. 
This is illustrated by statutory provisions 
which have been in force for more than fifty 
years, regulating the degree of strength of 
drugs, medicines and chemicals entitled to ad- 
mission into the United States and excluding 
such as did not equal the standards adopted.” 

In applying the statute involved, the Appeals 
Court says: “In any event the films are ar- 
ticles of ‘commerce, capable of being sold or 
leased, and the mere fact that the plaintiff has 
no present intention of using them for any 
other purpose than exhibition does not change 
their essential material character or remove 
them from the class of tangible things that are 
the subject of commerce in any definition of 
that word.” The statute does not forbid gen- 
erally the importation of films showing a prize 
fight, but only if they were intended to be, or 
could be, used in public exhibition, and there 
is given to the collector a sort of censorship 
as to such a possibility. In this way statutes 
as to drugs, medicines and chemicals are not 
the same as is this statute. Films of prize 
fights are not declared to be inherently objec- 
tionable, like drugs below a certain standard 
of strength. And thus this statute is an ad- 
vance on others, even an advance on our in- 
terstate commerce case ruling that lottery tick- 
ets may not be transported from one state to 
another. 

It. does not, however, seem any advance over 
the rulings sustaining the Mann White Slavery 
act, it regarding only the consequences hap- 
pening after transportation ended, and it seems 
well within those cases so far as deciaring films 
articles of commerce, is concerned. 








RECENT DECISIONS IN THE BRITISH 
COURTS. 





“The death of one of two persons in the life- 
time of the other is,” said Sargant J. in re 
Fisher 1915, 1 ch. 302, “a certainty not only 
in common parlance, but, I think, speaking 
scientifically, for having regard to the infinite 
divisibility of time, it seems to me impossible 
that both should die exactly at the same mo- 
ment.” There was no evidence of the scientific 
fact; the learned judge assumed that it was 
so notorious that he could take judicial notice 
of it. We do not think, however that modern 
mathematicians or philosophers, not to men- 





tion lawyers, are unanimous. In Wing v. An- 
grave, 8 H. L. C., 125 R. R. 106, Lord Campbell, 
denying that “where it is left doubtful which of 
two. individuals died first, there is a presump- 
tion of law that they died at the same time,” 
added “I will not say that this is impossible, 
“although time, like matter, is said to be in- 
finitely divisible”’ So that, although Lord 
Campbell was willing to assume that time was 
infinitely divisible, he refused to draw the in- 
ference that two events cannot happen at the 
same time, and in Elliott v. Smith, 22 Ch. D 
236, Fry J. assumed that a testator and legatee 
drowned together died at the same time. Such 
being the state of the authorities, we venture 
to submit that Sargant J.’s view that two events 
cannot happen at the same point of time is 
not right either in fact or law. 

A bequest was made of jewelry, personal or- 
naments, pictures and lace, “to my dear daugh- 
ter Florence Julia Swan with remainder in 
the event of her dying childless”’—which event 
happened—“to my son Francis Edward Lister 
Swan, and the heirs of his body lawfully be- 
gotten.” The daughter and son were appointed 
personal representatives. The daughter pos- 
sessed herself of certain jewelry and lace, and 
upon her death childless it was found that cer- 
tain articles were not forthcoming. Sargant 
J. held (in re Swan 1915, 1 ch. 289) that a 
tenant for life receives chattels as bailee or 
a trustee for those entitled under the ulterior 
gifts or limitations. It is true that the learned 
judge may have been in error in regarding 
the daughter, in this instance as a tenant for 
life. The question, however was hardly ma- 
terial, for there is ample authority for holding 
that in the eyes of a court of equity a person 
with an absolute but defeasible interest in 
property is to be regarded as a tenant for life 
for many purposes. 

It is a familiar principle that in construing 
a contract regard must be had to the circum- 
stances existing as the date when it is entered 
into. Of this elementary rule Liston v. Owners 
of S. S. Carpathian (1915) 2 K. B. 42, furnishes 
an example. Asa result of the recent outbreak 
of war between Great Britain and Germany, 
and there being a risk of capture, a merchant 
seaman was held entitled to treat the articles 
as being at an end, and to bargain for a pre- 
mium in addition to his wages under the ar- 
ticles. 

In British Murac Syndicate, Limited v. Alper- 
ton Rubber Company, Limited, 31 T: L. R. 361, 
the company had agreed that the syndicate 
should have the right, so long as it held 5000 
shares of the company, to nominate two of the 
directors. This agreement was embodied in 
one of the articles of association of the com- 
pany. The syndicate nominated two directors 
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that apparently were not acceptable to the 
other directors of the company. A meeting of 
the company was called for the purpose of 
cancelling the article of association, and this 
move the syndicate met by applying for an 
injunction to prevent the company from can- 
celling the article and for a declaration that 
their nominees had been duly appointed direct- 
ors. For the company it was argued that it 
had an absolute and indefeasible power under 
the Companies Act to alter its articles, but the 
Court held on the authorities that a company 
could be restrained from altering its articles 
for the purpose of committing a breach of con- 
tract, and granted.the injunction craved. 
Certain recent decisions have bit by bit 
widened the right of action to a person who 
has received nervous injury or shock without 
sustaining an actual blow. Such damages used 
to be considered too remote for recovery, but 
not so now. We note here two interesting 
cases on this question of remoteness of dam- 
ages. In Campbell v. Henderson, Limited, 1915, 
1S. L. T. 419, the action was for damages in 
respect of nervous shock causing injuries to 
health, the shock having been caused by the 
pursuer seeing her brother run over by a ve- 
hicle through the fault of the defenders, the 
vehicle being at the time negligently driven 
by their servant. Such damages are as remote 
as can well be conceived, and we are not sur- 
prised that the court held on the facts that 
the pursuer was not entitled to damages. The 
distinction was drawn between this case and 
the previous cases in which damages for shock 
were awarded, that in them the shock was due 
to apprehension of danger to the person receiv- 
ing it; but here it was caused by apprehension 
of danger, not to plaintiff, but to a third person. 
“The other case, on remoteness of damage, is 
Macdonald v. MacBrayne, Limited, 1915, 1 S. 
L, T, 333. A store was burned through the ig- 
nition of a barrel of naptha which had been 
wrongously delivered to the owner of the store 
along with two barrels of paraffin. The Court 
held that the pursuer was entitled to recover 
the loss caused by the burning of the store and 
its contents, but that he was not entitled to 
recover damages for personal injuries sustained 
whilst attempting to put out the fire. The Court 
pointed out that, if the pursuer had been in the 
store at the time and had been injured, that 
would have been a totally different thing. But 
that was not so. He volunteered to try to put 
out the fire primarily in his own interests. He 
had thereby exposed himself to a risk which 
he was under no obligation to incur, and which 


he was not entitled to incur at the expense of 


the defenders. 
DoNnALD MACKAY. 


Glasgow, Scotland. 





THE RELATION OF DIRECTORS 
OF A CORPORATION TO INDIVID- 
UAL STOCKHOLDERS. 


The fiction that a corporation is a per- 
son, an entity, has many uses and con- 
veniences in the law of corporations, The 
fact that it is a fiction has, however, led 
to many divergent theories in working 
out the principles of law governing the 
relations between the constituent parts 
of a corporation, and as well their rela- 
tion to those who deal with the corpora- 
tion. 


In the effort to settle difficult questions 
incident to the great expanse of corpo- 
ration activity during the past half cen- 
tury, these divergent theories have led 
to conflicting rules of law and the final 
settlement of even elementary relations, 
has not yet been made. From the great 
mass of decisions, there are, however, some 
fairly well settled rules. 


The fact that corporate property vests in 
the corporate entity, makes necessary a de- 
cision as to just what relation exists be- 
tween that entity and the directors of the 
corporation. The control of corporate 
property being in the Board of Directors, 
some important questions arise as to the 
relation of these directors to the corporation 
as a whole, to the corporate creditors, to the 
corporate stockholders as a whole, and to 
individual stockholders. It may, perhaps, 
be considered as well settled, that the direc- 
tors are the agents of a corporation and, 
therefore, act as agents of the corporate 
property in all dealings with outsiders. In 
exercising dominion over corporate prop- 
erty it seems generally well recognized that 
the directors are trustees, or at least fiduci- 
aries, of the corporation itself. The princi- 
ple is also quite generally accepted that the 
directors of a corporation bear a fiduciary 
relation to the whole body of stockholders 
whose beneficial property interests are un- 
der their control; but it is not so well set- 
tled as to just what relation the Board of 
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Directors bear to individual stockholders. 
As said by Judge Sharswood :* 

“It is by no means a well settled point 
what is the precise relation which direc- 
tors sustain to stockholders. They are un- 
doubtedly said in many authorities to be 
trustees, but that, I apprehend, is only in a 
general sense as we term an agent or any 
bailee intrusted with the care and manage- 
ment of the property of another. It is cer- 
tain they are not technical trustees.” 

And yet, it is this personal relation be- 
tween the stockholders and the directors or 
other managing officers of a corporation 
which gives rise to many troublesome ques- 
tions and which promises to be, in the fu- 
ture development of corporate activity, a 
question of fundamental importance. The 
fact that the directors control corporate acts 
and thereby determine the value of the hold- 
ings of corporators, makes the relation an 
important one from the viewpoint of a pri- 
vate investor. The knowledge gained 
through his official position gives the di- 
rector many opportunities for profit at the 
expense of the stockholder ; and the history 
of modern corporations is replete with in- 
stances where the small investor has been 
taken advantage of by those entrusted with 
the management of corporation affairs. Of 
course, where actual fraud is practiced and 
proof of it available, there is no need to 
rely upon any relation of confidence. to 
ground an adequate remedy; but where 
proof of actual fraud is difficult and where 
no actual malfeasance is charged, there is 
still an ample field of opportunity for direc- 
tors to take advantage of the small stock- 
holder and to secure profit both for him- 
self and his associates from stock manipula- 
tions. It is to this class of cases where no 
actual or affirmative fraud is alleged, that 
this inquiry as to the state of the law is 
addressed. 

As was to be expected, the decision of 
a law point of this nature would become 
necessary in applying the principles of 
law to the problems growing out of the 
enlarged use of corporations for the 


(1) Spering’s App. 10 Am. Repts. 689. 





transaction of large business during the 
last half century. Probably the first 
important decision directly in point was 
given in Carpenter v. Danfroth,’? in 1868, 
In this decision the trust relation be- 
tween share holders and directors was 
held to extend only to the management 
of the general business of the corpor- 
ation. The refusal to recognize the 
trust relationship in a personal way, 
which had been recognized by the same 
court in passing upon a preliminary in- 
junction granted in the case (1865), was 
grounded upon the theory that the title 
to corporate property is neither in the 
directors nor shareholders. Not having 
the legal title, therefore, the directors 
could not, in the court’s opinion, be 
considered as trustees in a personal way 
for the stockholders. By that judgment 
directors were held to have the same 
right as outsiders in the purchase of 
stock from members of the corporation 
and owed no duty to such members to 
apprise them of any condition present or 
future in corporate affairs which would 
increase materially the value of the 
shares. 


In 1873 a suit by the Board of Com- 
missioners of Tippecanoe County, In- 
diana, was brought against a director of 
a bank for the difference between the 
actual value of stock purchased by such 
director from the county, and the price 
paid. The ground of the suit was the 
failure to apprise such Board of facts re- 
garding the bank’s condition, which 
made the value of the stock very much 
more than the nominal price paid. The 
court refused* to recognize any duty 
which the directors of the bank, as such, 
owed to the bank’s stockholders to 
divulge any information officially theirs, 
which would ground a better estimate of 
the actual value of the stock. In a 
carefully considered opinion, the Indiana 
court followed the lead of the Carpenter 


(2) 52 Barb. 581. 
(3) 15 Am. Repts. 245. 
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v. Danfroth decision and declared against 
any relation akin to that of a trus- 
tee to his cestuis que. trustent and 
cited a great many cases upon different 
phases of the question. These two 
cases seem to have determined the law 
in the early history of the problem and 
have been uniformly cited wherever that 
decision has been supported in this 
country. 

In 18%4 Tennessee followed, in Ded- 
erick v. Wilson,* with a clear cut de- 
cision, relying for their authority upon 
the New York and Indiana decisions. 
Rejecting the theory that the officers and 
directors were trustees in such a sense 
as to forbid the purchase of shares own- 
ed by individual stockholders, except 
under the stringent rules which govern 
all transactions between trustee and 
beneficiary, as to the res involved, they 
declared unequivocally that such pur- 
chases may be freely made unless pro- 
hibited by legislative restrictions. 

In line with these decisions, some- 
what similar questions of fact relating 
to the right of a stockholder to all the 
information actually acquired of corp- 
orate affairs by a director, have been 
passed upon by the courts of Illinois, 
of Michigan,® of Massachusetts,? and of 
Washington.* 

In all of these cases the courts care- 
fully distinguish between the relation of 
the director to the corporation and the 
stockholders as a body, and their rela- 
tion to the stockholders individually. 
They uniformly concede that the direc- 
tors sustain the relation of trustees to the 
stockholders collectively, but maintain 
that as to the stock itself, the directors 
having no control or dominion over it 
whatsoever, there is no such relation. 
Admitting the confidential relations be- 
tween them, they seek to limit its appli- 


(4) 67 Tenn. 108. 

(5) Hooker v. Midland Steel Co:, 74 N. E. 445. 
(6) Walsh v. Goulden, 90 N. W. 406. 

(7) Smith v. Hurd, 12 Metce.. 371. 

(8) O'Neill v. ‘Ternes, 73 Pac. 692. 





cation to acts of the directors in con- 
nection with the property held by the 
corporation itself; in other words, to the 
management of its business; but aside 
from that they see no application of the 
trust doctrine to the separate and in- 
dividual relation between directors and 
stockholders. The Massachusetts court® 
declared that: 

“There is no legal privity, relation or 
immediate connection between the hold- 
ers of shares in a bank in their individual 
capacity on the one side, and the direc- 
tors of the bank on the other. The 
directors are not the bailees, the factors, 
agents or trustees of such individual 
stockholders.” 

On the other hand, there is a very re- 
spectable following of the doctrine that 
the relation between individual share- 
holders and the managing officers of a 
corporation is essentially that of cestui 
to trustee. This view of the problem is 
upheld by some_ distinguished law 
writers, and has been confirmed by de- 
cisions in important courts. 

Mr. Pomeroy,’® declares: 


“The trust character of directors is 
involved in the very organization of 
corporations and is necessarily two-fold 
towards the corporation and towards the 
stockholders. The doctrines are funda- 
mental and familiar that the corporation 
itself is a legal personality and holds the 
full title, legal and equitable, to all 
corporate property. It is obvious that 
so far as the trust embraces or is con- 
cerned with the corporate property the 
directors and managing officers occupy 
the position of quasi trustees toward 
the corporation only; there is no re- 
lation of beneficiary and trustee, having 
the corporate property for its subject- 
matter, between the stockholders and the 
directors. This phase of their trust is 
concerned with and confined to the 
corporate property; from it arise their 
fiduciary duties toward the corporation 
in dealing with such property and the 
equitable remedies of the corporation 
for a violation of those duties. On the 


(9) 12 Mete. 371 Supra. 
(10) 3 Eq. Juris. Sec. 109. 
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other hand, the directors and managing 
officers occupy the position of quasi trus- 
tees toward the stockholders alone and not 
at all toward the corporation, with re- 
spect to their shares of stock. Since the 
stockholders own these shares, and 
since the value thereof, and all their 
rights connected therewith are affected 
by the conduct of the directors, a trust 
relation plainly exists between the stock- 
holders and the directors, which is con- 
cerned with and confined to the shares 
of stock held by the stockholders; from 
it arise the fiduciary duties of the di- 
rectors towards the stockholders in deal- 
ings which may affect the stock and the 
rights of the stockholders therein and 
their equitable remedies for a violation 
of those duties. To sum up, directors 
and managing officers, in addition to 
their functions as mere agents, occupy a 
double position of partial trust; they are 
quasi or sub modo trustees for the corpora- 
tion with respect to the corporate property, 
and they are quasi or sub modo trustees 
for the stockholders with respect to their 
shares of the stock.” 

In 1874, the Supreme Court of the 
United States,1* declared that: ‘“Man- 
agers and officers of a company where 
capital is contributed in shares are, in a 
very legitimate sense, trustees alike for 
its stockholders and its creditors, though 
they may not be trustees technically and 
in form. They accordingly have no 
right to seek their own profit at the ex- 
pense of the company, its shareholders, 
or even its bondholders.” 


In line with this principle are several 
of the more recently decided cases. 

Judge Lamar, in Oliver v. Oliver,’* 1902, 
takes definite issue with the precedent 
set in New York and Indiana. The 
reasoning follows closely the argument 
of Judge Pomeroy whose text is freely 
‘quoted. He calls attention to the fact 
that the Chief Justice of the Indiana Su- 
preme Court in a dissenting opinion" 
declares that a 

“Director does occupy a relation of 
trust which made him guilty‘of con- 
structive fraud in acquiring the stock 


without disclosing facts which enhanced 
its value.” 


(11) Jackson v. Ludeling, 21 Wall. 616. 
(12) 45 S. E. 232. 
(13) Tippecanoe County v. Reynolds. 





Judge Thompson in his work on cor- 
porations also prefers the dissenting 
opinion and asserts the decision of the 
majority. 

“Proceeds upon a conception which, if 
extended, would sanction nearly all of 
the fraud and injustice which the man- 


agers of corporations have committed 
against the stockholders.” 


In a carefully considered opinion, 
Judge Lamar (Ibid) declares that to per- 
mit a director who has been placed where 
he himself may raise or depress the 
value of the stock, or where he may first 
know of facts which produce such result, 
to take advantage thereof and to buy 
from or sell to one whom he represents, 
without making a full disclosure and put- 
ting the stockholder on an equality of 
knowledge with himself as to these facts, 
would offer a premium for faithless 
silence and give a reward for the sup- 
pression of truth. 


“It would sanction concealment by 
one who is bound to speak, and permit 
him to take advantage of his own wrong. 
It must not be forgotten that the right 
to good faith in dealings concerning the 
stock, is one of the very few which the 
individual shareholder is in a position to 
assert in his own name.” - 


Having previously trusted the director 
with the management of the company, he 
should not Be required when selling his 
shares suddenly to exhibit an entire lack 
of confidence. The peculiar powers and 
special opportunities of directors call for 
an enlargement rather than a restriction 
of the rule requiring disclosures between 
fiduciaries. 


In 1904 the Kansas Supreme Court in 
Stewart v. Harris,* declared that the 
managing officers of a corporation are 
not only trustees of a corporate entity 
and property, but also, to some extent 
and in many respects, trustees’ for the 
corporate shareholders. The decision is 
based upon the broad ground of the con- 


(14) 66 L. R. A. 261. 
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fidential relations there existing, and 
holds that when two parties occupy a 
fiduciary or confidential relation and a 
sale is made by the party reposing con- 
fidence to the one in whom such con- 
fidence is reposed, that equity will raise 
a presumption against the validity of the 
transaction, and that the buyer must 
show affirmatively, if he wishes to sustain 
the sale, that the transaction was con- 
ducted in good faith and with express 
knowledge and entire freedom on the 
part of the other. A director of a cor- 
poration having a knowledge of the gen- 
eral affairs of such corporation, because 
of the trust relation and superior op- 
portunities afforded for acquiring in- 
formation, before he can rightfully pur- 
chase the stock of one not actually en- 
gaged in the management of its business, 
must inform the stockholder of the true 
condition of corporate affairs. In this 
carefully written decision Judge Atkin- 
son refers to the Indiana case’® and de- 
clares that the decision there rendered 
has met with much criticism and “leaves 
stockholders’ interests wholly in charge 
of the managing officers, and the stock- 
holders their legitimate prey.” 


As late as 1909 the Supreme Court of 
Arizona affirms the principle of a fiduc- 
iary relation and asserts that the law 
makes it the duty of an officer or director 
who is seeking to purchase from a stock- 
holder the latter’s holdings, to disclose 
facts which have come to him by virtue 
of his relations to the company and not 
known to the stockholder, or may not be 
readily ascertained by him, and also to 
disclose such plans and purposes as the 
corporation may have for the future 
bearing upon the value of the stock. The 
underlying principle of the decision is the 
duty resting upon the director being the 
agent of the corporation, and so, in a 
sense, the- stockholders’ agent, to take no 
advantage of the knowledge thus ac- 
quired, and which every member of the 


(15) 15 Am. Repts, 245. 





corporation is entitled to know, in his 
dealings with such stockholder. 


Utah and Ohio in recent cases have 
also affirmed the same principle. 

In Nebraska the trustee relation was 
declared in one of the earliest cases as 
reported in the 4th unofficial Nebraska. 


In 1896 in Hards v. Platte Valley Imp. 
Co.,° the Supreme Court voiced the 
doctrine that the } 


“Stockholder bears the same relation 
substantially to the corporate officers 
that the cestui que trust bears to the 
trustee and has for the protection of his 
interest in the corporation the same 
remedies that are provided for the 
beneficiary in a trust estate.” 


In 1903 the question as to what re- 
lation a director bears to a stockholder 
was clearly in issue in Barber v. Martin.** 
In this suit Mrs. Martin sought to 
recover from the managing director of 
the Home Fire Insurance Co., of Omaha, 
the difference between the selling price 
of 18 shares of stock sold by her to such 
director at $50 and the actual value as 
evidenced by a sale of the entire stock 
of the company immediately thereafter at 
$115. In this case it was clearly shown 
that the purchase by the director was 
made not only with the knowledge of the 
prospective sale, but for the purpose of 
realizing as much profit as possible from 
the stock purchased. All this was de- 
clared inconsistent with the director’s 
trust relation to the stockholders of the 
company. It is 

“Primary knowledge that corporation 
business is transacted through managing 
officers. The relation between officers 
and stockholder is that of. trust and 
cestui que trust. The officer cannot 
use the confidence reposed in him for 
personal profit. If his conduct is im- 
peached and brought under review, it 
will be closely scrutinized. The burden 
was upon Barber to show that he. had 
dealt fairly with the stockholders and 
hence was inhibited by every rule of 


(16) 46 Neb. 709. 
(17) 67 Neb. 445. 











Vou. 81 


CENTRAL LAW JOURNAL | 


261 








equity and fairness from taking to him- 
self the benefit of a transaction if that 
benefit was inconsistent with the faith- 
ful discharge of his trust.” 

This principle seems to have received 
uniform endorsement by the Supreme 
Court of Nebraska and was again de- 
clared in a very recent case, Gund v. 
3allard.** 

From the above summary it is very 
apparent that the law on the question 
under discussion is in a decidedly unset- 
tled state. The conflict in decisions 
seems irreconcilable. On the one hand, 
in those jurisdictions which see no duty 
to the shareholders as individuals, there 
would seem a general disposition to base 
their views upon the lack of technical 
trust relationship. The inherently ab- 
stract idea of an artificial personality in 
the modern idea of a corporation, seems 
to form the ground of all this difficulty. 
Courts refuse to see a technical trustee in 
a director of a corporation, from the fact 
that the legal title to corporate property 
is not vested in the directors but is in 
the corporation itself. The difficulty 
lies then in the legal conception of an 
artificial person; but it should not be for- 
gotten that this abstraction is a creation 
of the courts for their convenience, and 
has, in fact, no actual existence. 

Mr. Morowitz’® declares that: 

“A corporation is really an association of 
persons and no judicial dictum or legisla- 
tive enactment can alter this fact.” 

The Wisconsin Supreme Court declares 
that “the so-called legal entity of a cor- 
poration is artificial and that the corpor- 
ation is a fictitious person and will be so 
recognized and treated when necessary 
to the ends of Justice.*° 

The New York Court of Appeals 
says: 

“The abstract idea of a corporation, 
the legal entity, the impalpable and in- 


(18) 73 Neb. 547. 
(19) Priv. Corp. Sec. 227. 
(20) 45 Wis. 579. 





tangible creation of human thought, is 
itself a fiction and has been appropriate- 
ly described as a figure of speech. 
Justice should not be defeated by the 
assumed innocence of a convenient fic- 
tion.” 

While it is generally recognized that 
the legal title of corporate property re- 
sides in the corporate entity, it cannot 
be denied that the entire dominion as of 
ownership over such property resides in 
the directors. Certain it is that the 
persons comprising the Board of Di- 
rectors in their aggregate personality 
are the. real legal owners, for all prac- 
tical purposes, of corporate property and 
franchises. Equity is said to abhor 
mere names and to look only to the sub- 
stance. From this point of view the 
property of the corporation is, in sub- 
stance, the property of the Board of Di- 
rectors, and the shareholder through 
his ownership of corporate script, enjoys 
the right of participation in the profits 
of the corporation. While the legal 
owner of such script, he is not the legal 
owner of any _ particular corporate 
property. His right of ownership goes 
only to the right of sharing in the pro- 
fits. In no proper sense then, could the 
legal title of corporate property be said 
to reside in the shareholder. That 
property is entrusted to the care of the 
directors who as trustees for him and his 
associates, owe him a duty to use that 
property for the benefit of the entire 
bedy. of shareholders. It would not be 
difficult, therefore, going only to the 
substance and disregarding the fiction, 
to find in the relationship between a di- 
rector and shareholder the elements of 
a technical trust, and if such a relation 
were seen and declared, the fundamental 
principles of law governing such relation 
would apply with peculiar force and 
would accomplish essential justice. 

In the marvélous development of mod- 
ern business and the adaptation of the 
corporate form of organization to the 


(21) 24 .N. E. 834. 
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needs of such business, there would seem 
to be a reason of the most imperative 
kind that the law uport this particular 
problem should become definitely set- 
tled. If corporations are to be organ- 
ized to do the large business of the in- 
dustrial world, there would seem to be 
need of fostering a form of organization 
seemingly necessary to meet the widen- 
ing demands of business. The success 
of such corporations must, to a large 
degree, depend upon the _ confidence 
which the people in general have in that 
form of organization 
complish the desired ends and at the 
same time protect their private inter- 
ests. Not only must they depend upon 
the integrity of the officers which they 
choose to conduct the corporate busi- 
ness, but the law must throw around 
them such safeguards as will make them 
satisfied that their capital invested will 
not be at the mercy of unscrupulous 
stock jobbers. It would seem more 
consistent with public policy that the 
rights of the many in this modern de- 
velopment of an organization for the 
purposes of large business, should be 
safe from jeopardy in the hands of the 
few, in whose hands it becomes neces- 
sary to entrust the management of 
corporate affairs. If the superior 
knowledge of a director growing out of 
his official opportunities are to be used 
in an attempt by himself, or together 
with a few associates, to crowd out the 
small stockholder by a manipulation of 
the affairs of the company, the corpo- 
ration of the future will soon go into de- 
cline as a means of organizing the re- 
sources of the many for the accomplish- 
ment of great ends. Modern business 
has completely proven the effectiveness 
of corporate activity and of aggregate 
capital. 
and to make possible such aggregation 
of capital, the law should be clear and 
well defined and should adequately _pro- 
tect each individual investor; and it 


to at once ac- 


To continue such organizations 





would seem that much could be done in 
accomplishing this protection if the 
trust relation were fully and definitely 
established between each individual 
stockholder and the managing directors. 
The knowledge of the managers should 
be the knowledge of the parties in in- 
terest; for in the final analysis the per- 
sons holding the stock really are the 
corporation. 
Anson H. BIcELow. 
Omaha, Nebr. 








CARRIERS OF GOODS—SPECIAL DAMAGES. 





CENTRAL OF GEORGIA RY. CO. v. WEAVER. 





Supreme Court of Alabama. May 13, 1915. 
On Rehearing, June 30, 1915. 





69 So. 521. 





In an action against a carrier for delay in 
the transportation of plaintiff's carnival out- 
fit and troupe, evidence consisting of estimates 
as to the profits he would have earned, if the 
show had arrived in time, was insufficient as a 
basis of damages; loss of profits, which are pure- 
ly speculative, not being recoverable. 





McCLELLAN, J. (1) This action by Wea- 
ver, appellee, against the railway company, 
was submitted to the jury on the issues made 
by the fourth count, and a verdict for $500 
damages was returned. The wrong complained 
of was the delay of the carrier in transporting 
the plaintiff’s shows, and its attached people 
and performers, from Opelika to Alexander 
City, in this state, at which latter place the 
plaintiff had previously engaged with the Talla- 
poosa County Fair Association to give perfor- 
mances and to afford attractions and amuse- 
ments; he being entitled to charge admissions 
for certain of his attractions. The fourth count 
claims damages for the loss of the “use of the 
said carnival outfit and people” for one entire 
day, and alleges that the value of such lost use 
was $750. It is averred in count 4 that “the 
defendant knew the purpose for which the 
plaintiff was moving said show outfit” to Alex- 
“ander City. There was no ground of the de- 
murrer testing the sufficiency of the allegation 
with respect to the carrier’s knowledge, at the 
time the contract of carriage was effected, of 
the special circumstances on which the plain- 
tiff would predicate the carrier’s liability for 
the specia! damages claimed for the loss of the 
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use of the outfit for one day. The stated 
averment of knowledge of the plaintiff’s pur- 
pose on the part of the carrier was too gen- 
eral, too much a conclusion of the pleader, to 
avoid the effect of aptly grounded demurrer. 
The applicable rule is well stated in 3 Hutch- 
inson on Carriers, §1369. Knowledge of the 
carrier of the general use to which the prop- 
erty may be put will not always suffice to im- 
pose liability (for delay in transportation) for 
loss of the value of the use or of profits or of 
rental value. { 

(2.) The only testimony bearing on this 
matter of the value of the use described is that 
given by the. plaintiff himself. It affirmatively 
appears from his testimony that the value—of 
the lost use of the outfit and the people for 
one day at Alexander City—he ascribed to the 
loss of such use for that day was a pure specu- 
lation on his part. He testified that the use 
on that occasion, one day, was $1,000. On the 
cross-examination he testified: 

“The use of my shows was fixed on the idea 
of what I could have made with it that day, 
if I had been there, when I said $1,000. They 
could not have been used in any other way, ex- 
cept to show there. All that was on the idea 
of the people patronizing it and taking in ad- 
mission fees, and it was on that idea that I 
said the use of it was worth $1,000, based upon 
what I would have made, if I had been there, 
on account of the people ‘patronizing me and 
taking ‘in admission fees.” 

Other statements by him further confirm 
the conclusion announced that his testimony 
on this matter was purely speculative. For 
instance, he testified that he did not know the 
rental value at Alexander City of any one of 
the attractions that went to make up his car- 
nival attractions. It was his obligation to es- 
tablish the value of the loss of. the use of his 
“shows” at Alexander City. This he under- 
took to do through means of an estimate of 
what he would have received in admission fees 
if he had been open for business that day at 
that place. Necessarily it could not be told 
what’ that sum would have been. It would 
have depended upon the number of people af- 
forded the opportunity to see the attractions, 
the number that would have desired, that day, 
to see them, and the number willing and able 
to pay to see them. 

Claims for damages, predicated of the loss of 
profits, are considered too uncertain to form 
the basis of a recoverable sum, “which are 
purely speculative in their nature and depend 
upon sO many incalculable contingencies as 
to make it impracticable to determine them 
definitely by any trustworthy mode of com- 
putation.” Dickerson v. Finley, 158 Ala. 149, 





163, 48 South. 548, 552. Any claim for dam- 
ages for loss of the nature and character as- 
serted by the plaintiff could only be predicated 
of what admission fees the shows would have 
received on that day at Alexander City. Such 
a basis is entirely too uncertain, -and is af- 
fected with too many contingencies incapable 
of anything approaching definite determina- 
tion, to allow a recovery as upon it. 

It seems that a contrary conclusion on some- 
what similar evidence touching a similar in- 
quiry was attained by the Massachusetts court 
in Weston v. B. & M. R. R. Co., 190 Mass. 298, 
76 N. E. 1050, 4 L. R. A. (N. S.) 569, 112 Am. 
St. Rep. 330, 5 Ann. Cas. 825, and the conclu- 
sion there given effect may be said to find sup- 
port in the few decisions mentioned in the 
opinion and in the annotator’s noté. Neverthe- 
less we are unwilling, after due consideration, 
to apply the rule of that case, and others in 
its line, to the obviously speculative matter 
and testimony presented in this record. 

The court erred in refusing to the defendant 
special charge numbered 4, which restricted 
the recovery, if due, to nominal damages only. 

The judgment is reversed, and the cause is 
remanded. 

Reversed and remanded. All the Justices 
concur, except Gardner, J. (dissenting). 


Note.—Recovery for Loss of Use of Property 
Devoted to Public Exhibitions —The effect of the 
ruling by the majority in the instant case appears 
to be that sums “purely speculative in their na- 
ture” arising out of the use of property are not 
recoverable as damages, and all such sums are 
“purely speculative in their nature,” if what 
might be received from such use cannot definite- 
ly be determined. The phrase “purely specula- 
tive”’-does not seem to us-to-. include sums 
approximately to be derived from a wholly 
legitimate business, such as theatrical exhibi- 
tions, any more than sums hoped for and 
reasonably to be expected to arise out of other 
business, as, for example, the carrying on of a 
mercantile business well established for any 
short period in the future, though it be admitted 
that profits from a new business may not be the 
predicate of damages. ; 

Thus the court which decided the instant case 
held in International Agr. Corp. v. Abercrombie, 
184 Ala. 244, 63 So. 549, 49 L. R. A. (N. S.) 415, 
relying greatly on Sayers v. M. P. R. Co. 82 Kan. 
127, 107 Pac. 642, 27 L. R. A. (N. S,) 168, and 
cases it cites, that one could recover for a crop, 
that would likely have been produced but for 
the presence of sulphurous fumes, this to be 
arrived at by showing what was produced on sim- 
ilar land during the same season, under like mode 
of cultivation and the like kind of. fertilizer. 
We do not believe any case can be stated where 
there would be tess absolute certainty than in 
the crop case above referred to. It was certain, 
however, ‘that there was damage. 

In Brokerage Co. v. Campbell, 164. Mo. App. 8, 
147 S. W. 545, it is stated as a proposition of 
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law, that:-“The rule against the recovery of 
uncertain damages relates to uncertainty as to 
the cause rather than uncertainty as to the meas- 
ure or extent.” It is then said there that: “A 
person who commits a breach of his contract and 
thereby injures the other party is not permitted 
to escape liability because the amount of the dam- 
ages he caused is uncertain and is not susceptible 
of accurate proof. * * * The jury are vested with 
the function of making certain that which in its 
very nature is uncertain by reducing to a pecuni- 
ary value elements which, of themselves, carry 
no standard by which such value may be meas- 
ured with certainty.” The rule in tort as to this 
would be no milder than in contract. In Dean 
v. Railroad, 199 Mo. 397, 97 S. W. 913, it is 
said: “The law only ‘requires the character of 
proof of which the particular issue in the case, 
in the inherent nature of things, is susceptible.” 
The propositions in these Missouri cases appear 
to us nearly, if not quite, axiomatic. 


What, then, would be the nature of proof in 
such a case as the instant case? Obviously to 
show what reasonably and probably would be the 
number of admission tickets that would: be pur- 
chased. There would be no reason to consider 
whether one individual or another would have 
purchased tickets, but it could be shown that at 
other places there was a certain proportion of 
the crowds in attendance that did purchase. 
While there is liberty in all to refrain from pur- 
chasing a ticket to a show, there is also liberty in 
customers to refrain from purchasing from a 
particular merchant, but the merchant can show 
his average sales and the proprietor of a show 
ought to be allowed to show his average sales 
of tickets of admission under similar circum- 
stances. Statistics may be appealed to in one 
case as well as in another. The literature of the 
day shows statistics in many things fully as un- 
certain as to individuals as the purchase of tickets 
to a performance and great amounts of money 
are invested in the giving of performances as a 
business. 


In Weston v. Railroad Co., 190 Mass. 298, 76 
N. E. 1050, 4 L. R. A. (N. S.) 560, 112 Am. St. 
Rep. 330, 5 Ann. Cas. 825, the conclusion was 
rejected in the instant case. That case, how- 
ever, cited a well-known English case which ap- 
plies the rule in Hadley v. Baxendale, 6 Exch. 
341, which case has been quite generally accepted 
in this country, to a case of exhibiting samples 
of goods at agricultural shows, prevented by the 
carrier’s delay. Simpson v. London & N. W. R. 
Co,, 1 Q. D. 274. It was said there by Cock- 
burn, C. J., that: “As to the supposed impossi- 
bility of ascertaining the damages, I think there 
is no such impossibility ; to some extent, no doubt, 
they must be matter of speculation, but that is 
no reason for not awarding any damages at all.” 
And Field, J., said: “It must be assumed that 
the plaintiff would make some profit.” 

In Yoakum v. Dunn, 1 Tex. Civ. App. 524, 21 
S. W. 411, it was said: “Appellants contend that 
the plaintiff was not entitled to recover’ the prob- 
able net profits of an exhibition of the: museum 
at the Dallas fair, because they would ‘be ‘too 
speculative and uncertain. Perhaps he woild not 
be entitled to recover them as net profits, but he 
would be entitled to recover for the value of the 
use of the property at such place and time, ‘and 
such value could not more properly be determined 





than by ascertaining what the probable net profits 
of the exhibition would have been.” 

An: Ontario ‘case concerned delay in shipment 
of dogs to be exhibited at a dog show. Kennedy 
v. Am. Exp. Co., 22 Ont. App. 278. The court, in 
passing on the question of damages assessed by 
the jury, refused to interfere, saying: “Although 
I think they (damages) were liberally assessed, 
I cannot think, however, that we could interfere 
on any such ground, The amount in such a case 
as this must necessarily be somewhat speculative.” 
Here “speculative” is given as a reason for not 
interfering, while the instant case would consider 
this a reason for interfering. 

In Foster v. Railroad, 56 Fed. 434, an opera 
troupe was caused to lose two performances it 
was billed for. The jury found for one evening 
they lost $750 and for the other, $500. The 
court sustained the verdict and yet it must be 
thought there was considerable in the way of 
speculation in arriving at these differing amounts. 

The Weston case laid down the rule that the 
loss is what the use of property “ordinarily 
earns.” This definition does not get us very far 
away from speculative earning in the sense the 
Ontario case used such a phrase. 

In Leach v. Railroad, 89 Hun. 377, 35 N. Y. 
Supp. 305, where a theatrical troupe billed to per- 
form on a certain night and $400 in tickets had 
been sold, one who sold tickets on the occasion 
was allowed to testify that about one-fourth of 
the whole amount of tickets were usually sold 
in advance. This seemed quite speculative so 
far as the other three-fourths were concerned. 

It seems to us that the court in the instant 
case in counting as contingencies, uncertain in 
their nature, things as to which there was a fairly 
reasonable probability, and as it was to be as- 
sumed that some loss was suffered, it was right, 
from the best evidence the nature of the case per- 
mitted, to determine or allow a jury to determine 
what that loss probably was. ‘. 


BOOK REVIEWS 





CURTIS ON THE LAW OF ELECTRICITY: 

Mr. Arthur F. Curtis, of New York Bar, co- 
editor of Street Railway Reports and of Grif- 
fin and Curtis on Chattel Mortgages and Con- 
ditional Sales, presents a work in which he 
endeavors to treat the subject of Electricity 
in a discriminating way. For example, he 
States such a work should cover all matters 
pertaining directly to the electric current itself, 
but it hardly ought to include all the law re- 
lating. to street cars because they are pro- 
pelled by electricity, or to telephones and teleg- 
raphy for a similar reason. 

There is developing in the courts a doctrine 
in regard to the degree of care by those who 
handle or sell electricity differentiating it from 
the cases where ordinary care only is required 
of a master or a seller. 
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The eases rightly called electricity cases are 
considered under appropriate chapters and head- 
ings which ought greatly help to give to such 
a subject its definite scope. 

It has been been some seven years since 
any work on this subject has appeared and 
since then new subjects such as Electrolysis, 
Interference with Electric Currents, Electrical 
Injuries and Conflicting Uses of Elecricity 
have very greatly developed. 

The text of this work is admirable for its 
conciseness and comprehensiveness of state- 
ment and the cases cited and explanatory notes 
appear to present this law in a very complete 
way. 

This book is bound in law buckram and comes 
from the well-known publishing house of Mat- 
thew Bender & Co. Albany, N. Y. 1915. 





AMERICAN DIGEST, VOL. 19. 
BER SERIEs. 

With this volume of the key-number series 
is introduced the key-number device, to show 
which our office is not equipped, instead of the 
usual section mark, thus §. The key-number 
system, with its key to the appropriate chambers 
of knowledge in the past and its prophesy to 
those chambers in the future, brings to the 


KEY-NUM- 


‘eyes of searchers the little key which is an 


open sesame. To one who reads as he runs 
the key is the.constant reminder of where he 
should read. By observing the key he will 
not be apt to stumble. 

The present volume is a digest of all de- 
cisions of American courts, which. have ap- 
peared in the National Reporter System, the 
Official Reports and elsewhere between June 
1, 1914, and November 30, 1914, and those which 
have been digested in the monthly Advance 
Sheets from July to December, 1914, inclusive. 

The cases referred to are as reported in the 
official reports where the volumes are extant 
and in whatever other way they appear, as for 
example in Lawyer Ed. American Annotated 
Cases and in L. R. A. (N. S.) and as that 
publication now appears. ‘ 

In this way the lawyer is referred to all 
sources either to suit his library or to get the 
benefit of such annotation as selected reports 
may supply. 

It would be an oft-told tale to speak of 
the general frame of this digest. It is sufficient 
to say it is according to the key-number plan. 

The volume is in the quarto-size as usual, 
bound in light brown buckram, durable and 


handsome in appearance and comes from the 
home of the National Reporter System, West 
Publishing Co., St. Paul Minn., 1914. 





HUMOR OF THE LAW 





“Uncle Joe” Cannon was asked to-day what 
he thought of the outlook for the Republican 
party in 1916, and he answered with a story. 

“A black man was arrested for  horse- 
stealing while I was prosecuting attorney in 
Vermilion County,” he said, “and was placed 
on trial after being duly indicted. When his 
day in court came he was taken before the 
judge and I solemnly read the charge in the 
indictment to him. 

“‘Are you guilty or not?’ I asked. 

“The black man rolled uneasily in his chair. 
‘Well, boss,’ he finally said, ‘ain’t dat the very 
thing we're about to try?’”—New York Her- 
ald. 





Inspired, perhaps, by the very disturbing 
recent orders of Mr. Secretary Daniels in the 
matter of refreshments aboard warships, some- 
body has rescued from the neglect into which 
it has fallen of late, the story told of John 
Branch, who was Secretary of the Navy as 
long ago as the Administration of General An- 
drew Jackson. Branch and Tazewell, a con- 
temporary Virginia statesman, were walking 
along the bank of the Potomac one afternoon. 

“Branch,” said Tazewell, “I can prove to 
you that you are on the other side of the 
river.” 

“Nonsense,” said Branch. 

“Done.” 

Pointing an oratorical forefinger to the Vir- 
ginia shore, Tazewell began: “Is that not one 
side of the river?” 

“Of course.” 

“Well, then, is this not the other side of 
the river?” 

“Yes.” 

“Well, are you not on this side, and if this 
side is the other side, are you not on the other 
side?” 

“The hat,” said Branch, “is on me.” 

Just then Daniel Webster came up. Branch 
winked at Tazewell. 

“Daniel,” said he, “I’ll bet you a $10 hat I 
can prove that you are now on the other side 
of the river.” 

“Done,” agreed Webster. 

“Well, is this not one side of the river?” 

“Yes.” 

“Is that,” pointing to the Virginia shore, 
“not the other side?” 

“Yes,” said Webster, 
there.” 

Branch looked..as. foolish as a 
can. 

“I guess,” he remarked, “that’s two hats on 
me, though I seem to have proved that I’ve 
not head enough for one.” 


“put I am not over 


statesman 
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1. Abatement and Revival—New Defense.— 


The devisee of a defendant, in a suit to estab- 
lish a resulting trust, who was substituted as 
defendant after all the proofs were taken, should 
not be permitted to interpose a new defense 
that the purchaser placed the title in the name 
of defendant to defraud his creditors.—Boggs v. 
Bright, U. S. D. C., 222 F. 714... 

2. Aection—Illegal Transaction.—Where a 
cause of action appears to arise ex turpi causa, 
it will not be enforced although the complaint 
does not disclose an illegal transaction, or plain- 
tiff does not require the aid of such transac- 
tion to establish’ his case.—Oliver v. Wilder, 
Colo., 149 P. 275. 


3. Adverse Possessions—Paying Taxes.—One 
cannot acquire adverse title to land by paying 
taxes thereon notwithstanding the claimant as- 
serted title under a void tax deed so long as he 
was out of possession.—Kypadel Coal & Lumber 
Co. v. Millard, Ky., 177 S. W. 270. 

4. Arehitects— Approval.—An architect in- 
dorsing on a building contractor's final bill the 
words “O. K.” held an approval enabling the 
contractor to recover balance due.—Scott’s Ex’r 
v. Chesterman, Va., 85 S. E. 502. 

5. Assumpsit, Action of—Special Counts.—A 
special count held not demurrable for failure 
to aver a promise to pay respectively two sums 
demanded, where such promises were compre- 





hended under the general averment of a promise 
to pay a larger sum than the aggregate of 
both items.—Parkersburg & Marietta Sand Co. 
v. Smith, W. Va., 85 S. E. 516. 

6. Attorney and Client—Agency.—Attorney, 
retained to bring ejectment against lessee, held 
to have no authority to agree that lessee would 
be indemnified against liability to subtenants 
if he would surrender the lease.—Smith v. Ab- 
bott, Mass., 109 N. E. 190. 

7. Constitutional Law.—Workmen’s Com- 
pensation Law, so far as it subjects attorneys’ 
and physicians’ fees in accident claims, adjusted 
under its provisions, to the approval of the In- 
dustrial Accident Board, is not violative of 
Const. art. 2, § 12, relating to prosecuting and 
defending suits in person or by attorney of the 
suitor’s choice.—Mackin v. Detroit-Timkin Axle 
Co., Mich., 153 N. W. 49. 

8. Disbarment.—An attorney who converts 
to his own use money intrusted to him by clients 
for specific purposes will be disbarred.—People 
v. Kohn, Colo., 149 P. 249. 


9. Bankruptey—Attorney-at-Law.—Attorney 
for trustee in successful action held not en- 
titled to retain compensation from recovery, but 
bound to pay the entire recovery to the bank- 
ruptcy court, and submit to the court his claim 
for compensation.—In re Stemper, U. S. D. C., 
222 F. 690. 

10. Concealment.—The concealment by a 
bankrupt, during the four months preceding the 
filing of the petition, of the fact that a deed 
previously executed by him was a mortgage, is 














a concealment of. property, which may defeat , 


his discharge, under Bankr. Act, § 14b(4).—In 
re White, U, S. D. C., 222 F.. 688. 

11. Banks and Banking—Cashier.—A cashier 
of a bank held its chief executive officer, with 
authority to bind the bank in favor of third per- 
sons having no knowledge of any limitations on 
his authority.—Pemiscot County Bank v. Cen- 
tral-State Nat. Bank, Tenn., 177 S. W. 74. 


12. Protest and Notice——Where a note is 
sent to a bank for collection without instruc- 
tions as to the means of collection, the bank 
must protest it and give notice of dishonor.— 
Citizens’ Savings Bank & Trust Co. ¥. North- 
field Trust Co., Vt., 94 A. 302. 

13. Bills and Notes—Collateral.—A provision 
in a note otherwise negotiable that the maker 
should in case of depreciation deposit additional 





collateral, and that a failure would make the. 


entire debt due and payable, does not render 
the instrument non-negotiable within Negotiable 
Instruments Act, §§ 1, 5.—Finley v. Smith, Ky., 
17 S. W. 262. 

14. Consideration.—A breach of an oral 
agreement may be relied on as failure of con- 
sideration for notes, though it was unenforce- 
able under the statute of frauds—Hamburg 
Bank v. Ahrens, Ark., 177 S. W. 14. 

15. Demotive Title-—That a purchaser of 
a note before maturity for value in good faith, 
and without notice of defenses available to the 
maker thereof, upon repurchasing the note was 
chargeable with knowledge of infirmities there- 
in did not. impair his original possession as 
holder in due course.—Ratcliffe v. Costello, Va., 
85 S. E. 469. . 

16. Individual Liability —A note signed by 


defendant only in his official capacity as agent 
of a corporation, which was named therein, im- 
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posed no individual liability on him.—Myers v. 
Chesley, 177 S. W. 326. 


17. Indorser.—The indorser of a check can- 
not escape liability on the ground that, under 
the rules of the clearing house through which 
it was presented, the drawee was not entitled 
to return it, where, in fact, the drawee did re- 
turn it, and the return was assented to.—Colum- 
bia-Knickerbocker Trust Co. v. Miller, N. Y., 
109 N. E. 179. 


18. Boundaries—Description.—Line described 
as running with B.’s line to the head of D. 
ridge, cornering with B.’s northeast corner, held 
to run with B.’s line, though his corner was 
some distance from D. ridge; the rule as to 
control of natural objects not applying.—W. M. 
Ritter Lumber Co. v. Montvale Lumber Co., N. 
c., 85 S. E. 438. 


19. Burglary—Intent.—Under P. S. § 5761, 
defining burglary, a breaking and entry is bur- 
glarious if done with the intent to commit lar- 
ceny, whether the larceny done or intended is 
petit or grand larceny, although petit larceny 
is not a statutory felony.—State v. Hodgdon, Vt., 
94 Atl. 301. 


20. Carriers of Goods—Confiscatory Rates.— 
In fixing railroad charges, to give the consti- 
tutional prohibition against confiscatory action 
any beneficial effect, the state’s power of regu- 
lation must be held invalidly exercised, when it 
fixes a rate which will not return a fair rate 
of profit on the specific service regulated.—Penn- 
sylvania R. Co. v. Towers, Md., 94 Atl. 330. 


21, Perishable Property.—Where a highly 
perishable shipment, delivered to the carrier in 
good condition, arrives damaged, there is a prima 
facie, but weak, presumption of negligence.— 
Presley Fruit Co. v. St. Louis, I M. & S Ry. 
Co., Minn., 153 N. W. 115 

22.——Special Damages.—Where a carrier has 
notice of facts apprising it that a shipper would 
sustain loss of the use of goods by delay in de- 
livery, measure of damages is value of use dur- 
ing delay.—Louisville & N. R. Co. v. Cheatwood, 
Ala., 68 So. 720. 








23. Carriers of Passengers—Mail Clerk.— 
Where bar across door of railway mail car was 
removed by employe cleaning the car, with mail 
clerk’s acquiescence, and not restored as prom- 
saiting inject company net pot liable for re- 
8 es to e mail clerk.—Washi 
& O. B. Ry. v. Carter, Va., 85 S. E. 482. —_— 


24, Proximate Cause.—A carrier is liable 
for injury to a porernaet. from another pas- 
senger accidentally hitting him in shooting at 
the porter to protect himself from assault, as 
proximately causes <4 ine porter’s wrongful 


act.—St. Louis, I Ry. 4 
Ark., 177 S. ‘W. y. Co. v. Jackson, 


, 26. Rates.—Where a railroad company al- 
leges that an order forbidding special passenger 
rates is illegal, and does not present evidence 
thereon, the order, being prima facie legal, may 
be enforced _ by mandamus.—State v. Florida 
East Coast Ry. Co., Fla., 68 Sol. 27. 


26. Champerty and Maintenance—Deed to 
Law.—A deed executed by a grantor who has 
been out of possession, or has not received rents 
or profits for one year, is void under the cham- 
perty statute.—Hill v. Moore, Okla., 149 Pac. 








27. Constitutional Law—Due Process of Law. 
—Laws 1914, c. 824, giving the state board of 
forestry control over roadside trees, and pre- 
scribing the conditions upon which they shall 
be. cut and trimmed, is not invalid as a depriva- 
tion of property without due process of’ law.— 
Chesapeake & Potomac Telephone Co. of Balti- 
more. City v. Goldsborough, Md., 94 Atl. 322. 


28. Inheritance.—The court was not for- 


bidden by the equality provision of Const. U. 
S. Amend, 14, to hold that, for purposes of in- 








heritance, the issue of a slave marriage con- 
tracted in Louisiana, and there terminated be- 
fore emancipation, was ea eames thee! v. 
Church, Tenn., 177 S. W. 56. 


29. Legislative Power.—The Constitution 
of 1898 being silent as to a constitutional con- 
vention, held, that the power to originate pro- 
ceedings to frame a new constitution rested 
with the Legislature.—State v. American Sugar 
Refining Co., La, 68 So. 742. 


-30. Workmen’s Compensation Law.—The 
Workmen’s Compensation Law, so far as it de- 
prives an injured employe of his common-law: 
action unless he gives notice to his employer 
that he does not intend to accept it, is not 
violative of the federal and state Constitutions 
as depriving the employe of a vested right.— 
weeny: etroit-Timkin Axle Co., Mich., 153 


31. Contractsa—Abandonment.—The  protest- 
ing of a check given by a contractor in pay- 
ment to a subcontractor is no justification for 
abandonment of the contract by the latter, 
where the mistake in_the check is immediately 
rectified.—Eddington-Griffitts Const. Co. v. Ire- 
land, Ky., 177 S. W. 259. 

32.—Alteration.—The parties to a written 
contract so long as it is executory may alter or 
modify its terms with or without writing.— 
Johnson v. McFry, Ala., 68 So. 716. 


33._——Disaffirmance.—One who has elected to 
affirm a contract after learning of the fraud 
cannot thereafter disaffirm it.—Bradley v. Tol- 
son, Va., 86 S. E. 466. 

34. Entire—A contract to drive piling, 
make an excavation, remove an embankment, 
and provide a pump, at separate stipulated 
prices, held not a contract of entirety.—Parkers- 
pote ee Sand Co. v. Smith, W. Va., 85 


35. Repudiation—Where defendant, who 
had contracted to pay for compartments in a 
mausoleum to be built, repudiated before per- 
formance, but, thereafter, y, acting on a com- 
mittee of crypt holders, impliedly withdrew such 
repudiation, he was liable for the contract price 
upon performance by the plaintiff.—Iowa Mau- 
soleum Co. v. Wright, Iowa, 153 N. W. 

36.—Separability—A void provision of a 
contract between husband and wife that neither 
should contest an action for divorce held not 
to invalidate the contract wherein C., whom 
the husband accused .of alienating the wife’s 
affections, agreed to pay the wife the differ- 
ence beween the sum received ry her from her 
husband and the sum claimed: by her.—Huber 
v. Culp, Okla., 149 Pac. 216. 


37. Corporations—lIllegal Purpose.—A _ cor- 
poration, organized to give a deed of trust to 
secure the debt of another corporation, held or- 
ganized for an illegal purpose which invalidates 
the deed of trust.—Taylor Feed Pen Co. v. Tay- 
lor Nat. Bank, Tex, 177 S. W. 176. 


38.——Officer.—The president and actual gen- 
eral manager of a corporation engaged in sell- 
ing land was acting within the scope of his 
authority in employing a selling agent and 
agreeing that the corporation would pay for 
his services may no resolution had been 
passed a pointing im general manager.—Hoff- 
man v. Guy M. Rush Co., Cal., 149 Pac. 177. 

39.——Subscription.—Where corporate stock is 
transferred before the whole of the subscrip- 
tion price has been paid, and the transfer is 
duly recorded, the transferor is usually dis- 
charged from further liability upon the sub- 
scription.—Rich v. Park, Tex., S. W. 184. 


40. Courts—Municipal Courts.—The Chicago 
municipal court is a court of record, and its 
judgments must, as other common-law courts, 
be sustained by its record, except where the 
practice has been changed by law.—Gillman v. 
Chicago Rys. Co., Ill, 109 N. E. 181 

41. Criminal Law—Appeal and Error.—Per- 
mitting the use in argument of capiases and re- 
turns which had not been introduced in evi- 
dence, where the purpose of the argument was 
to show incriminating conduct and refusal of 
the court to permit the charge of such conduct 
to be rebutted, held ground for reversal.—State 
v. Jarrell, W. Va., 85 S. E. 626. 

42. District Attorneys.—District attorneys 
should neither endeavor to exclude competent 
evidence, introduce that of doubtful competency, 
abuse the defendant, make baseless insinua- 
tions against his witnesses, nor commit acts of 
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disrespect towards the o posting counsel.—Hil- 
len v. People, Colo., 149 Pac. 250. 





43. 
the purpose to use a particular means to effect 
the result and accomplish the purpose differs 
from the “motive,” which is the power impel- 
ling action to a definite result.—Jones v. State, 
Ala., 68 So. 690. 


44. Mental Capacity.—Where a person has 
mental capacity to comprehend the possible and 
probable consequences of an act criminal in 
nature and knew its nature and that it was 

rohibited, he is responsible to the law there- 
or, however mentally deficient he may other- 
baad have been.—People v. Oxnam, Cal., 149 Pac. 
165. 





45. Damages—Measure of.—A contractor. de- 
laying construction of buildings for the owner 
having tenants ready and eager to occupy them 
as soon as completed held liable for loss of 
—* Ex’r v. Chesterman, Va., 85 S. 
E. 502. 


46. Mental Anguish.—In action for per- 
sonal injuries, damages for mental anguish 
caused by inability to be with plaintiff's sick 
and dying wife and for his feelings while in 
cemetery where his wife was buried are too 
remote.—St. Martin v. New York, N. H. & H. 
R. Co., Conn., 94 Atl. 279. 

47. Death—Non-Suit.—Where in a mother’s 
action for the death of her minor son it ap- 
peared that the negligence of the father, who 
was in charge of the child, contributed to the 
death of both, held that the court properly en- 
tered a non-suit.—Darbrinsky v. Pennsylvania 
Co., Pa., 94 Atl. 269 

48. Dedication—Acceptance.—Property own- 
ers whose dedication of land for street has been 
—— by city and who had not brought pro- 
ceeding to stop ordered improvement, could not 
defeat enforcement of apportionment warrants 
by alleging city’s breach of the dedication agree- 
ment.—Barnett v. L. R. Figg Co., Ky., 177 S 
W. 2765. 

49. Platting.—Where land is platted into 
streets, lots, and blocks, and lots sold according 
to the plat, the dedication is complete, though 
some statutory requirements have not been ob- 
served.—Kee v. Satterfield, Okla., 149 Pac. 243. 


50. Public Use.—A corporation owning a 
water supply and engaged in distributing it to 
land for irrigation pursuant to agreement on 
@ mere private use may, with consent of the 
owners of the right to receive such water, 
change the use to a public one.—Franscioni v. 
Soledad Land & Water Co., Cal. 149 Pac. 161. 


51. Divorce — Cruety.— That complainant’s 
husband was Lr ge J in his habits and occasion- 
ally played cards for small stakes, held insuf- 
ficient to constitute extreme cruelty.—Cunning- 
ham v. Cunningham, Mich, 153 N. W. 8. 


52 Desertion.—A separation by mutual 
agreement is not “desertion,” and a voluntary 
deed of separation in connection with lapse of 
time and other circumstances may show that 
an application for divorce was made for a col- 
lateral purpose and not in good faithWalker 
v. Walker, Md., 94 Atl. 346. 














53. Easements—Severance of Tenements.— 
Ordinarily, no right of way which has been used 
during the unity of possession will pass on sev- 
erance of the tenements, unless’proper terms are 
employed in the conveyance to show an inten- 
tion to create the right de novo.—Michelet v. 
Cole, N. M., 149 Pac. 310. 


54. Estoppel—Reliance.—Where the owner of 
real estate put in circulation a letter reciting 
a conveyance of the land, gem | that a pur- 
chaser from a third person should rely there- 
on, he is estopped to assert his title——Dillard v. 
State, Tex., 177 S. W. 99. 


55. Exemptions—Residence.—A husband and 
wife, who were residents of Tennessee at the 
time the suit was instituted, cannot claim ex- 
emptions in_Arkansas in furniture attached in 
such suit.—Bynum v. Johnston, U. S. C 
222 F. 669. 

56. Explosives—Criminal Law.—Rev. St. § 
846, denounces the crime of preparing and plac- 
ing combustibles and explosives with intent to 
fire or destroy a ship, though the material placed 
pee not yet been set fire to.—State v. Helle, La., 


57. False Pretenses—Past Event.—To consti- 
tute swindling by false pretense, the statement 
must be of a pretended existing fact or past 


Intent.—The criminal “intent” which is- 





event, and not of a thing to take place.—Ander- 
son v. State, Tex., 177 S. W. 865. 

58. Fish—Regulation.—Acts 1914, c. 828, reg- 
ulating the use of purse nets, held not to pro- 
hibit the licensing of nets of less than three 
inches in diameter of mesh, to catch nonfood 
fish.—Overton v. Harrington, Md., 94 Atl. 325. 

59. Food—Manufacture.—In an action for in- 
juries from drinking a tonic containing a poi- 
sonous substance, the bottle having been 
bought sealed from an intermediate dealer to 
whom the defendant manufacturer had sold it, 
want of contract or privilege between defend- 
ant and the person injured was no defense.— 
Boyd v. Coca Cola Bottling Works, Tenn., i177 
Ss. W. 80. 

60. Forgery—Paid Check.—A ltering paid 
check so that it purported to evidence a pay- 
ment on'a note, given after it was paid, held a 
ee within the Code provision defining for- 
gery.—Bunker v. State, Tex., 177 S. W. 108. 

61. Fraudulent Conveyances — Burden of 
Proof.—Where a defendant, during the pendency 
of an action against him, conveyed all his prop- 
erty to his sister, the burden of proof was on 
such sister, in an action attacking the convey- 
ance as fraudulent, to show the good faith of 
the transaction.—McDonough v. McGowan, Ky., 
177 S. W. 277. 

62. Burden of Proof.—In a suit by credit- 
ors of C. to set aside as fraudulent conveyances 
to C.’s wife, held that the burden was on the 
wife to prove that she in good faith furnished 
iat, Copter aves. —Carner v. Middlekauf, Va., 








63. Gratuitous Service.—Services rendered 
by son while living at home without express 
agreement for compensation do not furnish suf- 
ficient consideration to sustain a conveyance by 
the father to the son against the father’s cred- 
itors.—Sunderland v. Ebling, Md., 94 Atl. 344.\ 

64. Gifts—Reservation to Donor.—That the 
donor of a gift reserves an income for life from 
the thing given, or required the donee to pay 
interest for life on a sum given, does not de- 
eat i, as a gift—Howard v. Hobbs, Md., 94 


65. Guaranty—Burden of Proof—That a 
guarantor did not read the instrument he signed 
may be considered on the question of his knowl- 
edge of acceptance of the guaranty so ‘as to 
dispense with notice thereof.—Linro Medicine 
Co. v. Moon, Mo., 177 8S. W. 322. 

66. Habeas Corpus—Custody of Child.—The 
natural mother, from whom a child had been 
stolen, héld entitled to its custody as against 
the’ foster mother, who took it without knowl- 
edge of the theft and gave it the best of care. 
—Focks v. Munger, N. M., 149 Pac. 300. 

67. Extradition—A person sought to_ be 
extradited may show upon a proceeding in ha- 
beas corpus that he is not a fugitive from jus- 
tice.—Ex parte Roberson, Nev., 149 Pac. 182. 

68. Homicide—Manslaughter.—To constitute 
“manslaughter in the first degree,” there must 
be either a positive intention to kill or an act 
of violence from which ordinarily in the usual 
course of events death or great bodily harm 
may result, and it is not necessary that the 
perpetrator intended or willed the death of de- 
ceased.—Jones v. State, Ala., 68 So. 690. 


69. Homestead—Initiation of—That the hus- 
band and wife had frequently gone over the 
land in controversy looking for a building site, 
and had tentatively selected several sites there- 
on, did not give the land a homestead ¢haracter. 
where they had done nothing to dedicate it. or 
any part thereof, to homestead purposes.—Tay- 
jor Foad Fes Co. v. Taylor Nat. Bank, Tex., 177 


70. Husband and Wife—Community Property. 
—A son in whose name one to defraud his wife 
takes title to property bought with community 
funds, to participate in partition of the com- 
munity estate, must account for the present 
value of the whole land deeded, and not merely 
rg of it—Krenz v. Strohmeir, Tex., 177 S. W. 





71. Indians— Patent to Land.— Where a 
Cherokee citizen by blood, and a _ noncitizen, 
occupy lots scheduled to them jointly, on which 
they carry-on business, it is improper to issue 
the patent to the noncitizen member. of the 
firm after the death of the Indian’ member.— 
Smith v. Kennedy, Okla., 149 Pac. 197. 

72. Indictment and Information—Quashing. 
—Because a public prosecutor has ignorantly 
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or carelessly omitted to indorse names of wit- 
nesses upon the information, such fact will not 
entitle the defendant to quash the information. 
—State v. McDonald. Mont., #49 Pac. 279. 


73. Infants—Action.—Where a petition, based 
on a foreign contract, against a minor for legal 
services, sought to recover on an express con- 
tract, or on a quantum meruit, and did not 
plead the lex loci contractus, showing that the 
services were “necessary,” held, that it did not 
state a cause of action.—Marx v. Hefner, Okla., 
149 Pac. 207. 


74. Insurance—<Accident.—A clause in an ac- 
cident insurance policy exempting from liability 
for injuries occurring while the insured is in- 
sane is reasonable, not forbidden by law, and 
not contrary to public policy.-—Interstate Busi- 
ness Men’s Accident Ass’n, of Des Moines, lowa, 
v. Atkinson, Ky., 177 S. W. 254. 


75. Estoppel.—Where a policy holder stated 
absolutely that he owned the automobile de- 
stroyed, the insurer is not bound to make fur- 
ther inquiries to ascertain whether the state- 
ment was true.—Hamilton v. Fireman’s Fund 
Ins. Co., Tex., 177 S. W. 173. 


76. Incontestability. — An incontestable 
clause in a life policy, issued to a trusted em- 
ploye of insurer, is binding on insurer.—Dibble 
v. Reliance Life Ins. Co. of Pittsburg, Pa., Cal., 
149 Pac. 171. 


77. Incontestability.—Incontestable clause 
in a life policy held to prevent insurer from 
contesting validity of policy on the ground that 
insured, when applying for the policy, and at 
all times thereafter, was seriously ill.—Dibble 
v. Reliance Life Ins. Co., of Pittsburg, Pa., Cal., 
149 Pac. 171. 


78. Notice.—An insurance association, 
which insured property and collected the as- 
sessments with ponte res i of chattel mortgages 
thereon, cannot deny liability after loss because 
of such mortgages or renewals thereof.—E. C. 
Winson & Son v. Mutual Fire & Tornado Ass’n, 
Iowa, 153 N. W. 97. 

79. Representation.—A statement by in- 
sured as to his habits with reference to intox- 
icants must be construed as to his habits at 
the time'of his application, not before or after. 
—Order of United Commercial Travelers v. Simp- 
son, Tex., 177 S. . 169. 

80. Intoxicating Liquors—Sales.—Where the 
intoxicating liquor referred to in an indictment 
is such as is not generally ‘sold or drunk as a 
beverage, and defendant is a druggist, he has 
a right to be informed of all the circumstances 
necessary to prepare his defense.—State v. Sto- 
vall, La., 68 So. 741 

81. Joint Adventures—Scope of Agency.—; 
Where a person purported to act solely for him- 
self in his dealings with plantiff, and the deal- 
ings were outside of the scope of the joint busi- 
ness in which such person and the defendant 
company were engaged, held, that the = ag ee | 
was not liable for the wrongful acts of suc 
person in such dealings.—Lawrence v. Streeter, 
Minn., 153-N. W. 126. 

82. Judges—Removal from Office.—A judge 
who has been convicted of. crime in a court of 
competent jurisdiction, and who is imprisoned, 
may, notwithstanding his prosecution of an ap- 
peal or writ of error, be removed by the Su- 

reme Court, under Const. art. 7, § 12.—State v. 

edman, Ind., 109 N. E. 184. 

83. Life Estates—Stock Dividend.—A_ stock 
dividend, veneers earnings devoted to bet- 
terments, will be apportioned between life ten- 
ants and remaindermen, where earnings accru- 
ing during the life estate are included in the 
income.—In re Northern Cent. Ry. Dividend 
Cases, Md., 94 Atl. 338. . 

84. Limitation of Actions—Accrual of Action, 
—Where land was flooded through the unlawful 
obstruction of a stream’ by being choked up 
with slack from coal mine, the statute of limita- 
tions did not begin to run on the owner’s cause 
of action until the actual happening of the in- 
juries.—North Jellico Coal Co. v. Trosper, Ky., 
177 S. W. 241. 


85.——Tolling Statute——Where ecclesiastical 
authorities disallowed priest’s claim under al- 
leged agreement with bishop, but directed bishop 
to pay priest an annuity, held, that amounts so 
paid could not prevent running of limitations 
against an action on the agreement.—Culkin v. 
Matz; Colo., 149 Pac. 270. 























86. Master and Servant—<Assumption of Risk. 
—Where a boss trimmer for a coai company, 
injured by being pinned between a coal car 
and the’ loading apparatus, had authority to re- 
ject cars of improper widti, he assumed the 
risk in attempting to.remove a block from un- 
der such a car.—Lewis y. Wolverine Coal Co., 
Mich.,, 153. N... W. 26. 


87. Assumption of Risk.—Where a _ serv- 
ant is employed in. performing iabor which 
necessarily changes the character of the place 
for safety as the work progresses, and is con- 
sequently likely to become dangerous at an 
time, he assumes the risk.—Zelavin v. Tonopa 
Belmont Development Co., Nev., 149 Pac. 188. 


88. Negligence.—Attempt of employer to 
move scaffolding with insufficient number of 
men to do the work with reasonable safety, re- 
sulting in knocking employe from’ trestle, hc!“ 
negligence making employer liable.—Chesapeak 
& O. Ry. Co. v. Newtor’s Admr’, Va., 85 S. E, 461. 


_ 89.——-Vicious Anima].—In an action for the 
death of a servant from. the kick of a mule, 
the knowledge of defendant's teamster and barn 
man that the mule was vicious was sufficient 








; to charge defendant with knowledge thereof.— 


Robbins v. Magoon & Kimball Co., Mich., 153 
N. W. 13: ; 


90. Mechanies’ Liens—Mistake.—That a me- 
chanic’s lien notice named the owner as a part- 
nership. instead of a.corporation, when the re- 
sult of an honest mistake not misleading the 
defendant, will not prevent the acquisition of 
a lien.—MeMillan & Parker y. Ball & Gunning 
Milling Co.,-Mo., 177 8S. W. 315. 


91. Mines and Minerals—Penalty.—A _ cov- 
enant of an oil and gas lease imposing a penalty 
for. the lessee’s failure to complete wells within 
three months held to conditionally impose one 
penalty for the non-drilling of each well, not 
successive penalties for every three months.— 
cory v. United Fuel Gas Co., W. Va., 85 S. E. 


92. Monopolies—Patents.—A patentee and its 
officers and agents were not guilty of monopoliz- 
ing interstate trade and commerce in cash regis- 
ters, in holding such trade and commerce after 
securing it by wrongful: means, if such trade 
and commerce was covered by its patents.— 
rattersan v. United States, U. S. C. & A,, 


93. Resale.—A manufacturer cannot, ‘with- 
out violating. Anti;Trust Act July 2, 1890, in 
making absolute sale of its product, though in 
atented. oa control 7 price & resale.— 
nite ates v. ellogg Toaste orn Flak 
Co., U. .S. D. C., 222 F. 725. 4 cag 


94... Mortgages—Junior Mortgage.—The hold- 
er of a junior mortgage, not a party to executory 
proceedings on the.senior. mortgage, cannot ap- 

eal from the order. of seizure and sale.—J. B. 
46 vgrt a v. John T. Moore Planting Co., La., 

0. . 


95. Penalty.—An agreement in & mortgage 

contract’ and hots nenalis-Gourlen s, Will 

ot a penalty.—Gourley v. - 
iams, Okla., 149 Pac., 229.. * 


96. Municipal Corporations—Tax Sale.—That 
the purchaser on a sale of realty for nonpay- 
ment of taxes did not offer to pay subsequent 
taxes until the last day provided therefor, so 
that the former owner paid them in the mean- 
time, constituted no fraud upon the former own- 
i thereof,—Cassady v. Norris, Ark., 177 S. 








97. Partnership — Acts Constituting. — An 
agreement regarding the acquisition of Tand by 
defendants for the benefit of themselves and 
plaintiffs held pot qnforcesbie as a quasi part- 
ner | v. BE, S, Adkins & Co., Va., 85 

98. Psedwes--Repledae-— Where a note se- 
cured by collateral prohibited repledge for an 
amount in’ éxcess of the debt, it was a breach 
of contract for the pledge to repledge the wha - 
erty for an amount in excess of the indebted- 
ness.—Wood.v. Fisk, N. Y., 109 N. E. 177. 

99, Principal and Agent—Banks and Bank- 
ing.—A bank cannot escape liability for loss 
of money forwarded as directed by a depositor’s 
general agent'unléess the method of forwarding 
was the usual) method.—Bank of Menlo v. J. 
H. Arnold &-Co., Ala:, 68 So. 699. 

- 100.—_—-Indemnitor.—Where holder of power 
of attorney’ difected C. to employ counsel to 
collect back“rent or.terminate lease, held, that 
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Cc. could not authorize counsel to agree to in- 
demnify lessee against liability to subtenants 
if he would surrender the lease.—Smith v. Ab- 
bott, Mass., 109 N. E. 190. 


101. Promissory Note.—To execute a non- 
negotiable instrument, an agent need not be 
authorized in writing.—Finley v. Smith, Ky., 
177 S. W. 262. 

102..—-Scope of Agency.—That an agent was 
given authority to sell liquors from a saloon 
at retail does not, as a matter of law, confer 
upon him authority to make purchases for his 
principal.—Quint v. O’Connell, Conn., 94 Atl. 288. 

103. Railroads—Process.—Return of service 
in action —- receivers of railroad compan 
reciting delivery of copy to “city ticket agent,” 
without any recital as for whom he was agent, 
held not to show service on the railroad com- 
pany.—Price v. Delano, Mich., 153 N. W. 7. 

104. Right of Way.—A railroad “right of 
way” includes not only the land immediately 
beneath the tracks, etc., but such portions as, 
in, addition, are necessary to the use of the 
es Cent. R. Co. v. Taylor, Ky., 177 











105. Warning.—That a brakeman on a 
freight train gave a warning cry, and a person 
walking between the tracks stepped in. front 
of the passenger train and was killed, held not 
to charge the railroad company with negligence. 
—Barnes v. Texas & N. O. Ry. Co., Tex., 177 S. 
W. 214. 

106. Sales—Delivery to Carrier.— Where 
goods are sold f. o. b. cars at point of shipment, 
and the buyer is required to furnish the seller 
a bank guaranty before shipment, and does so, 
title passes as a matter of law on delivery to 
the carrier.—Presley Fruit Co. v. St. Louis, I. 
M. & S. Ry. Co., Minn., 153 N. W. 115. 

107. Rescission.—A buyer who kept a ma- 
chine and continued to use it until the trial of 
the seller’s action for the price was estopped 
to claim a rescission of the contract as a de- 
fense.—Linderman Mach. Co, v. Shaw-Walker 
Co., Mich., 153 N. W. 34. 

108. Warranty.—It was the duty of a seller 
of wheat for spring seeding to know that that 
delivered was as represented, and if it was not, 
the responsibility was on the seller, in the ab- 
sence of an acceptance, with knowledge, by the 
buyer.—Keeler v. Green, Mont., 149 Pac. 286. 

109. Schools and School Districts—Contract 
with Teacher.—A contract with a teacher, en- 
tered into by two members of a school board 
at a special meeting, without notice to or knowl- 
edge of the third member, was absolutely void. 
—Weld County v. Kirby, Colo., 149 Pac. 260. 

110. Teachers.—A teacher may not resort 
to the courts to recover for services rendered 
without first resorting to the remedies provided 
in the school law.—Boyles v. Potter County, 
Tex., 177 S. W. 210. 

111. Slaves—Marriage.—Since slaves could 
not contract, they could enter no valid mar- 
riage, and from their unions no civil rights 
could spring, so that the issye were incapable 
of iepaering.—Mapter v. Church, Tenn., 177 S. 











112. Specific Performance—Part Performance. 
—Where the purchaser went into and retained 
possession and made improvements, held, that 
there was such partial performance of a verbal 
contract to sell land as entitled the purchaser 
to compel specific performance.—East v. Atkin- 
son, Va., S. E. 468. 

113. Street Railroads—Last Clear Chance.—A 
street railroad company held liable for. injuries 
to a delivery wagon, struck by its car through 
the negligence of its motorman, notwithstanding 
plaintiff's employe was negligent in the manage- 
ment of such wagon.—Davidson Bros. Co. v. Des 
Moines City Ry. Co., 153 N. W. 79. 


114. Negligence per se.—Where one driving 
a heavily loaded coal wagon, upon approaching 
a street car track, stopped 30 feet away, and saw 
a car coming between 400 and 500 feet distant, 
and thereupon started to cross the track, he was 
not negligent as a matter of law.—Millette v. 
Detroit United Ry., Mich., 153 N. W. 10. 

115.———Ordinance.—One injured while riding 
in an automobile which was caught between 
two street cars, who was himself free from 
negligence, can rely for recovery on an ordin- 
ance limiting the speed of the cars, though he 
did not know of it.—Speer v. Southwest Mis- 
souri R. Co., Mo., 177 S. W. 329. 








116. Taxation—Property Subject to.—Where 
flour shipped from the Northwest to New York 
on through bills of lading, was unloaded and 
held in Jersey yoy | for repacking and blending 
it was subject to local taxation.—McCutchen v. 


Board of Equalization of Taxes, N. J., 94 Atl. 


117. Telegraphs and Telephones—Rules and 
Regulations.—A rule of a telephone company 
requiring every subscriber to pay for long-dis- 
tance messages originating from his telephone 
is reasonable.—Southwestern Telegraph & Tele- 
phone Co. v. Sharp & White, Ark., 177 S. W. 25. 


118. Trover and Conversion—Chattel Mort- 
gage.—Chattel mortgagee to whom cotton in 
which mortgagor had interest was delivered be- 
fore maturity of mortgage held to have such 
title and right to possession as would support 
trover.—Johnson v. McFry, Ala., 68 So. 716. 


119. Tender.—Where a chattel mortgagee 
took by mistake a desk not covered by the 
mortgage, the mortgagor must accept the offer 
of the mortgagee to return anything not cov- 
ered by mortgage.—Moody v. Sindlinger, Colo., 
149 Pac. 263. 

120. Truasts—Trustee in Invitum.—A son in 
whose name, one, to defraud his wife, took title 
to land bought with community property, held 
Oe ee v. Strohmeir, Tex., 

ae le . ds. 





121. Vendor and Purchaser — Marketable 
Title—In an action to recover payments on a 
contract to buy land on account of flaw in the 
title thereto, that plaintiff has permitted a fore- 
closure and sale upon the lien which consti- 
tutes no defense.—Fordtran v. Cunningham, 
Tex., 177 S. W. 212 

122. Misrepresentation.—Reckless misrep- 
resentations by an agent for the sale of land 
as to the quantity of the land are fraudulent 
regardless of the agent’s knowledge of their 
falsity.—Bradley v. Tolson, Va., 85 E. 466. 

123. Waters and Water Courses—Easement. 
A right to water from an irrigation system for 
irrigation held an easement annexed to plain- 
tiff’s land by use prior to and at the time of 
the sale thereof, which passed with a convey- 
ance of the land, and was binding on the de- 
fendant water company.—Franscioni v. Soledad 
Land & Water Co., Cal. 149 Pac. 161. 

124. Weapons—Carrying Concealed.—Accused 
held to have a right to go after his pistol and 
carry it back to his house to defend himself 
while compelling a person to leave the house. 
—McQueen v. State, Tex., 177 S. W. 91. 

125. Wéills—Acceptance of Benefits—An ob- 
ject of the testator’s bounty who accepted bene- 
fits under the will. probate of which he con- 
tested, is estopped thereafter to attack the valid- 
ity of the wili on appeal from the judgment ad- 
mitting it to probate.—McElwain v. Smith, Ky., 
177 S. W. 244. 

126. Falsa Demonstratio.—Under the rule 
falsa demonstratio non nocet, a bequest to a 
city for the benefit of indigent children in its 
Protestant schools is valid, and the word “Prot- 
estant” may be rejected as surplusage.—Peas- 
lee v. Rounds, N. H., 94 Atl. 263. 


_ 127. ‘Testamentary Capacity.—The presump- 
tion of incompetency to make a will, which 
arises from the fact that testator has been ad- 
judged insane and committed to hospital, held 
rebuttable by proof that his derangement of 
mind was limited, and had no necessary refer- 
ence to the subject-matter of the will.—Wood- 
ville v. Morrill, Minn., 153 N. W. 131 

128. Testamentary Character.—Where a 
gift is fully executed by a complete relinquish- 
ment by the donor of all rights in the thing 
given, that it is not to become effective until 
after the donot’s death does not render it void, 
as being of'a testamentary character.—Howard 
v. Hobbs, Md., 94 Atl. 318. 


129. Testamentary Character.—Limitation 
in a deed that the grantors shall have control- 
ling power during their lifetime, and at their 
death the title shall pass to the grantee, does 
not make the instrument testamentary.—Wim- 
pey v. Ledford, Mo., 177 S. W. 302. 

130. Witnesses—Impeachment.—Where motor- 
man, called by plaintiff, testified that a person 
struck by a car was outside the rails, reliance 
on physical facts showing the contrary held not 
an impeachment by plaintiff of his own wit- 
ness, under Code, § 3351.—Washington.& O. D 
Ry. v. Jackson’s Adm’r, Va., 85 S. 3) 496. 
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